WILL THE AFFORDABLE CARE ACT SURVIVE 2015?

CONGRESS, THE SUPREME
COURT AND POLITICAL REALITY

B Sarah F. Fontenot, BSN, JD, CSP

Look at the possible implications if the U.S. Supreme Court rules against the ACA

or if Congress repeals it altogether.

AS WE ALL KNOW, THE 2014 MIDTERM

election resulted in Republicans controlling both houses of
Congress. The mantra of many congressmen since 2010, both
returning and newly elected, has been that they would vote to
repeal Obamacare if given a chance to do so. It is just possible
that their ship has come in.

The House of Representatives voting for repeal would
hardly be newsworthy, for they have already done that (or
voted to otherwise undermine the ACA) 54 times." In con-
trast, a successful Senate vote to repeal the ACA would be
monumental and — assuming everyone were to vote along
party lines — might just happen this year.

Many will shrug their shoulders at this potential, for it is
clear that the GOP doesn’t have the 60 votes necessary to
overcome a Democratic filibuster. However, a liberal supporter
of the ACA who therefore dismisses the threat of repeal is
forgetting an arcane Congressional procedure known as “rec-
onciliation,” which could change everything.

The reconciliation process dates back to 1974 when Con-
gress was in the midst of a Constitutional dispute with Presi-
dent Richard Nixon. To avoid the need for a two-thirds vote
to cut off debate (i.e. end a filibuster), the Senate instituted
this process to limit the debate on a bill to 20 hours.

The original intent of reconciliation was for it to only apply
to fiscal issues (such as its use to pass three major tax cuts
during the George W. Bush administration), and revisions such
as the “Byrd Rule” have attempted to confine its usage to
that original purpose.?

Still, when exercised, the power is enormous, for one party
can pass a law by simple majority vote in both houses, negat-
ing the filibuster procedure that was designed to protect the
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minority opinion.

Sound familiar? It should, for reconciliation is exactly how
the ACA was passed in the first place. As you'll remember,
Sen. Ted Kennedy's death increased the likelihood that a final
vote for the ACA (under normal, legislative procedure) would
fail, because a Republican replaced him in the ensuing special
election.3

Reconciliation was just one of a convoluted series of legisla-
tive maneuvers that were required to enact the law. The entire
process, and particularly the use of reconciliation, raised the
ire of the GOP leadership and Republican voters.

Oh, the sweet irony. With both chambers in control, the
GOP could arguably now use the same procedure to repeal
the law in its entirety — a possibility that the new GOP lead-
ership mentioned explicitly upon arrival to Washington® and
throughout the Republicans’ Congressional retreat in Her-
shey, Pennsylvania, in mid-January.® Although there is division
within the party over whether the use of reconciliation would
be wise,” under the playground rules that are so common in
Congress, some Republicans now are enticed by the possibility
of "tit-for-tat” retribution.

All of this means nothing in terms of the law’s survival;
President Obama would obviously veto any repeal and it is
clear that Senate GOP leaders do not have the two-thirds
majority vote to override that roadblock. However, the futil-
ity of repeal may make the vote all the more attractive to a
Republican-led Congress.

Through reconciliation, members can honor their battle
cry of “repeal” without having to create the “replacement”
that they have also promised. The underlying issues of cost,
access, outcomes and viability that precipitated the ACA in



the first place would not go away with the law; rather, they
would land solidly back in the lap of the new leadership.
However, with a guaranteed veto the GOP can anticipate the
adulation of its base without having to address the realities
of our health care system.

Rarely are Republicans and Democrats simultaneously gid-
dy over the same issue, but this is one of those exceptional
times, as voting to repeal the ACA would not only be futile,
it could be politically disastrous for the GOP. Five years into
the rollout of a reformed health care delivery system, the
number of uninsured Americans has fallen to 12.9 percent of
the population, a number lower than ever seen since tracking
of the number began in 2008.8

States where expanded Medicaid hospitals are located have
seen a significant drop in uncompensated care. For example,
HCA reported in May 2014 that the system experienced a
29 percent drop in uninsured hospital admissions and a cor-
responding 22.3 percent increase in Medicaid admissions in
their hospitals that operate in states with expanded Medicaid
coverage under the ACA.°

The growth of health care spending grew 3.6 percent in
2013, which was “the lowest annual increase since 1960,
when the Centers for Medicare and Medicaid Services began
tracking the statistic.”® Republicans dispute whether these im-
provements to our health care economy should be attributed
to the ACA, but the consistency of improvement since the law
was signed in 2010 has certainly not been lost on the public.

In fact, Republicans may be misled in their thinking that
most of the country agrees with them about repeal. Polls used
by the GOP may not actually demonstrate majority support
of their position. For example, last spring, the CNN “Political
Ticker” reported that 57 percent of Americans were opposed
to the ACA, but — of that population — 12 percent responded
that the law “isn‘t liberal enough.”™

Weariness over the health care reform debate may be
pushing more Americans to the fringes, for another poll con-
ducted this January showed that 50 percent of Americans
favored a single-payer system (i.e., “Medicare for all”), includ-
ing one-quarter of Republicans.' The fluidity of polling on
the issue overall should have Republicans doing some back-
of-the-envelope calculations about their perceived mandate
from American voters to rid the country of Obamacare.

The Republican Congress begins its tenure knowing that
they could actually deliver on their greatest promise to their
constituents, while also knowing that the repeal of the ACA
could create such a backlash in the population at large that
they will lose any chance in the 2016 presidential election.

As they walk that line, they are also aware that, if their
base fully appreciates that they could repeal Obamacare but
chose not to do so, they may lose their base altogether. Now
that the election night balloons have long since deflated, this
qguandary will likely keep the GOP dancing in 2015, unless the
U.S. Supreme Court can take them off the hook.

SEVEN WORDS COULD KILL THE ACA — The second, far-
more-real threat to the ACA in 2015 will come from the U.S.
Supreme Court’s ruling on King v. Burwell, which is expected

in late June.'® Resting on seven words in the ACA, the case
will examine federal financial subsidies (that make insurance
possible for people without sufficient income) which are avail-
able “through an Exchange established by the State.”'

Under a literal translation, as argued by the plaintiffs, this
clause means that subsidies are not possible to residents in
the vast majority of states that opted to have the federal gov-
ernment run their exchange rather than opening their own.”

When this argument was first raised, it looked to most
observers as if the plaintiffs were grasping at straws. However,
as the possibility of delivering a fatal blow to the ACA became
more apparent, that same, seven-word phrase became the
nexus of at least four cases nationwide, leading to the current
appeal to the U.S. Supreme Court."®

The fact that the Court accepted the case (“granted certio-
rari”) surprised many people, for that decision was optional;
the Court chose to take the case and was not required by
any necessity to do so."” Under the Supreme Court’s rules, at
least four justices must agree to grant certiorari, but we do
not know who those four (or more) are. Nonetheless, the deci-
sion to take the case has led many to suspect that a political
motivation lies behind the review.'®

Make no mistake: If a majority of the Court’s justices ac-
cept the plaintiffs’ interpretation of these seven words, the
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blow would be fatal for the ACA, and the repercussions would
be enormous. Millions of Americans, “predominantly white,
Southern, employed and middle-aged”™ would lose the sub-
sidy on which they depend to purchase insurance.?°

AMOUNTS OF POLITICAL SQUABBLE,
SOCIETAL DEBATE AND VITRIOL,

Economists believe insurance markets would be destabi-
lized, and people who purchased a policy through a federally
run exchange could see a rate increase as high as 43 percent.?!
Furthermore, states will also see a significant loss of federal
funds; Florida alone could lose up to $3 billion in federal health
insurance subsidies.??

But that is only the beginning. A decision for the plaintiffs
in King v. Burwell would not eradicate the ACA. By torpedo-
ing the ability for all Americans to purchase insurance, the
very fabric of the ACA — to make health care accessible and
affordable to all — will be destroyed. Would the law be able
to survive afterward? If not, what would be the implications?
We all need to consider the prospect of the return of pre-
existing exclusions to the insurance marketplace and the loss
of other insurance reforms such as protection from patients
being dropped from their plans when they become sick and
need their coverage the most.

Young adults, who have been extended coverage under
their parents’ policies, will be thrown back into an exponen-
tially expanding uninsured pool and the notorious Medicare
Part D “doughnut-hole” could be reopened if the ACA were
to be eradicated.

To save the portions of the ACA that Americans really like,
Congress would have to fix it if left crippled by the Supreme
Court. However, if constructing an alternative to the ACA has
been politically difficult in the past five years, one can only
imagine the chaos that would ensue if the current Congress
had to start from the beginning.

And they might not even try, as evidenced by the an-
nouncement that Republicans in Congress will not try to re-
instate financial assistance to people who would lose their
insurance subsidy if the Supreme Court rules for the King v.
Burwell plaintiffs, 23 despite the fact that 64 percent of voters
would want them to do so. 24

Even if these same Congressmen are not worried about
the impact on millions of Americans who would lose their
insurance, or the underlying problems in the accessibility and
accountability of our traditional health care system that precip-
itated the ACA, they should presumably at least be concerned.

Devastation of the ACA would throw this country back
into the fiscal instability of our traditional health care delivery
system, which was a major force behind not only the ACA,
but numerous reform initiatives by several presidents, of both
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parties, starting all the way back with President Truman.?>

IS DEFEAT THE GOAL OR THE THREAT? — From its inception,
the ACA has raised huge amounts of political squabble, soci-
etal debate and vitriol. Many Americans hold the law to be an
icon for what happens when a government runs amuck, and
its defeat would present for these voters a win sweeter than
any other conservative victory in recent memory. Presumably,
no one would enjoy that defeat more than the newly elected
GOP leadership.

At the same time, the defeat of the ACA would have enor-
mous consequences on millions of individuals, the insurance
industry, the ability of hospitals to continue to serve their
populations without compensation, state coffers and the na-
tional economy.

The chaos that would ensue after a defeat of the ACA
would likely consume the next two years of a Republican-
controlled Congress. After years of vilifying the ACA, they
might be forced to devise, write and pass the replacement that
they've been talking about for so long — and that promises
to be the biggest threat to their leadership itself.

In the meantime, while it would be easy for physician lead-
ers to claim ignorance and sit back as the ACA drama unfolds
in both Congress and the court, it is clear that there are sig-
nificant risks should either endeavor succeed.

Regardless of any personally held political opinions, physi-
cian leaders must understand that the next two years could be
very unstable as current health delivery reforms are disputed or
thwarted altogether. As rocky as the last few years may have
been, the next years may be significantly more challenging
as physicians are left trying to deliver medicine in a system
with an uncertain future. Never will the need for leadership
be greater.
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